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5---4-21-72 20M \ 
INDUSTRIAL COMMISSiON OF VIRGINIA 
P. 0. Bot 1794 
Richmond, Virg~nia 23214 
Frank Anderson 
5 Employer Clinchfield Coal Company, Dante, Virginia 24237 
6 
7 Date of Accident September 14 ,19l!_.Average Weekly Wage 
$180.00 I or -
8 
Place Where Accident Occurred Dickenson Count} , Virginia 
9 (City or County (State) 
10 Nature of Injury or Occupational Disease: Coal Worker's · 
11 Pneumoconiosis 
12 
13 Date Disability Began: __________________ ,19 ____ __ 
14 Date of Return to Work: , 19 ____ , and wage 
then earned$ 
15 -------------------
The applicant requests a hearing before the Industrial 
16 Commission of Virginia on the grounds of: 
17 ( 1) Accidental Injury . ( . . . . . . . . . . . . . . . ) 
18 (2) Occupational Disease. . . . . . . . . . . . . . • (X) 




due to Accidental 
19 Injury. ---- . ( ) . . . . . . . . . . . . . . . . . . . . 
20 Occupational Disease . . . ( ) 
2.1 
(4) Change in Condition . . . . . . . . . . . . . . . ( ) 




SMITH. ROBINSON & VINYARD 
ATTORNEYS AT LAW. INC. 
180 EAST MAIN STREET 
ABINGDON. VIRGINIA 24210 
Compensation was last paid at the rate of $ none ·per 
1 week through the day of 19 
' 
2 Signature of Applicant: /s/ Frank Anderson 
3 
Address: Clintwood, VA 24228 
4 
5 




Subpoenas for witnesses will be issued by the Industrial 
7 Commission on request or may be obtained at the Clerk's Of-
fice of the City or County where the hearing will be held 
8 (§65.1-21, Code of Va.). Medical reports are acceptable in 
lieu of physicians' personal appearances. 
9 
/s/ S. Strother Smith, III 
10 S. Strother Smith, III 
Norton, Virginia 24273 
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Anderson, Frank 35079 9/14/71 · Gregoriou Cllart I 69Y 
PA upright of the chest, shows calcific:atlcnJ peribronchial 
thicke-ning and haziness in the 11m~ roots and fibrotic 
reticulation extending beyond the hilar marpns. TI1.ere is 
a calcified nodule in the extx:e• latoral portion of the 
ri ~ t base. Diaphragm, heart, and thoracic cage show no 
significant abnormality~ 
IMPRLSS 1~. Bronchial infla.zamation luna roots. Fibrosis 
on the basis of pneu=oconioaia aimple category 
1/1 p. 








DAVID H. WATERMAN, M. 0. 
SHELDON E. OCMM, M. D. 
WILLIAM K. ROGERS. M. 0. 
January 7, 1972 
191 B W, CUNCH AVENUE 
KNOXVILLE, TENNEIISEZ: 37916 
TELEPHONE 524-2741 
s. Strother Smith, III, Attorney 
United Mine Workers of America 
P. o. Box 311 
Norton, VA 24273 
Dear Mr. Smith 
Re: Mr. Frank Anderson 
Clintwood, VA 
Thank y~u for the privilege of exam1n1ng this working coal miner in 
our-office on this date. As you know, Mr. Anderson, although still 
working, is short of breath and_has symptoms including productive 
cough, wheeze, rattling, pain in the chest and fatigue. 
Past history includes a hernia operation and a fracture of the leg. 
Family history shows that the father died of a heart attack at the 
age of seventy-three.years. No cancer or tuberculosis is present. 
Review· of systems is not helpful. There is some question about his 
heart in connection with the chest pains. It is of interest that this 
patient has never smoked cigar~ttes. 
Examination shows the blood pressure to be 120/80, the pulse 84 and 
regular, and the heart shows good regular sinus rhythm and tones with-
out murmur. The breath sounds are clear without wheeze or rales. 
Fluoroscopy shows a rather poor excursion of the diaphragm. Xray 
studies including t:1e posteroanterior and the right lateral views show 
small rounded nodules and one 0.8 em. nodule in the right lower lobe, 
all compatible \.fith an impression of coal worker• s pneumoconiosis, 
simple. No large nodule is seen. There is some increase in the entero-
posterior diameter of the thorax. 
Overall ventilat~ry function studies were done, and are reported on the 
enclosed form. Obstructive ventilatory impairment amounting to insuffi-
ciency is noted. It is hard for this observer to see how this patient 
can do manual labor with this much ventilatory impairment. 
Please let us knoH if we can be of further assistance regarding this 
cooperative patient. 
SED:jms 
Respectfully yours, _ 
<<;:1~?~:3}~ 
Sheldon E. Domm, r1. D. for 
Drs. vlaterman, Domm and Rogers 
A-6 
OVERALL VI 
Name: r-tr. Frank And 
Age: 50 Sc:-. male 
Referred by: s. s. 5~1.th, 
· Clinical Diagnoses: 
Pulmon.ary Function Laboratory 
( 
DRS. WATERMAN. DOMM AND "0GERS 
. 1918 Wesr Cltnch Avenue 
Kiloxvtlle. Tennessee 
"NTILATORY PULMONARY FUNCTION STUDIES NO. __ ]..._ __ 
!rson 
Weight: 193 lbs. 
Attorney 
Date 1/7/72 
Height: 6 l'!l in. Surface Area: sq 7 2.05 
Spirometer Temp 1 220C 
c;:onversion factors 1.091. 
Indication for O.V.P.F.S.: Eval\.1 ation 
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COI}Ji:fc1i.fio~~ ms l 
·FEV in·% of Predicted Norma\\ 7 EV: 
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FEV3 (3rd. sec.) FEV 1 (1st. sec.) 
Before Brdil. After Brdil. 
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Time Required for FEV: 
Forced Mid-Expiratory flow: (FEf 25-75(:~): 
~rt~ted to BTPS FEF m% of Predicted Nmnmll~bk 
Maximal Voluntary Ventilation MVV F): 
(Maximal 13• t:.tlh mg Capacity) 
corrected to aTPS 
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Name-Port Sex Age-Years X-ray No. 
M F 
1ding Physician Date 0. P. D. No. 
rt: 
Pl\. CHES? 7101: 
Two PA chest fi1ms are evaluated. The first is identi~ied as 
# 35079 obtaL"1ed at Dickenson Clinic on 9/14/71. Lateral :rade-off 
or the film is prominent suggestinz a low ~ilovoltage/meV technique 
and is considered to be unsu~table ror interpretation. 
?ne second PA chest film is identified as # 1163 obtained 
at :Knoxt1lle ) Tenn. by Doctors lfiaterman, Doms and Rogers with 
patient's social security nu::tber 406-14-7 434 and indicating 
that 1t was obtained Jan. 7;1972. This film demonstrates multiple 
film artefacts and poor penetration a rd is considered to be 
unsuitable for interpretation. 
H/.·L. Basshati., N.D. 
Sig11aturc of Roentgenologist 
I 7-45 Briggs Printing, Des Moines, lo..,a 7. X-RAY RE?ORT 
A-8 
FRANI< ArlDERSOU, Claimant 
v. Claim No. 240-318 
CLINCHFIELD COAL COMP:U"'W, Employer 
SELF.INSURED 
Claimant appeared in person 
s. Strother Smith·, III, Attorney 
at Law, P. 0. Box 311, Norton, 
Virginia 24273, for t~e Claimant • 
.J. Thomas Fowlkes, Attorney at Law, 
P. o. Box 759, Abingdon, Virginia 
24210, for the Defendant. 
Hearing before EVANS, Chairman, at Clintwood, Virginia, on 
September 19, 1972. 
All witnesses having been duly sworn, the following testi-
mony was taken: 
MR.. SMITH: 
Your Honor, this is a pneumoconi
1
osis case. I 1m going to 
submit the medicals and then we have r couple of very basic 
issues which need to be decided and 'L'll mention them. But 
I 
just to check through the record, med;icals first, ve have -
MR. SMITH: 
(Off the record) 
I 
Now, Your Honor, the issue in t~is case, that needs to be 
decided basically, besides the fact whether he has the disease 
or not, and I don't think there's an~ real:contention to that 
point, is !the question of whether _b.~~de a timely filing.)~ 
the specific issue here ia that apparently back in 1967 or 1968, 
A-9 
Y.cr. Anderson was told by a doctor, who has been held pretty gener-
ally not to be very authoritative in this field, that he had sili-
cosis or coal worker'a pneumoconiosis, or some kind of dust, and 
on that statement he gave notice to the company. He also went to 
see an attorney. Thereafter he went to a number of doctors, in-
cluding the V.A. Home in Johnson City, Tennessee, and each one of 
these doctors reported that he did not have the disease, arid on 
the advice of those doetors, saying that he did not have the di-
sease, and we will submit their medical reports, and aotuall~ 
helleve the company sent him for an x-ray and the company's x-ra~ 
sho~o1ed that he did not have the disease. On this basis his attor-
ney adviaed him that to file a claim.would be futile, that he 
·didn't have it. Now, our position in this case is that we realize 
that when a man is told he has it he has a year in which to file 
his claim, but.right now the UDited Mine Workers bas, I can posi-
tively state to the Court, that we have about seventy-five cases 
where the man has received, for instance, a 0/1 p. statement that 
he had the disease and every doctor has either said nothing or 
0/1 p. As a matter of fact, in most of them, it"$"-a situation 
Where only one doctor said 0/1 p. and everybody else has said 
nothing. Now, if we have to file every one of those cases we can, 
of course, do so to~ :protect the man. But as far -
CHA!Rl-!AN EVANS: 
It would certainly be denied if that is your ~dical. 
MR. SMITH: 
That's right, it would be a futile thing, and our contention 
- 2 -
A.-10 
in this case is that, and we will submit this evidence, even though a 
man is told that he has it, if he then goes to qualified radiologists 
and they tell him that he does not have it and he gets the opinion of 
more than one to that effect, that he is not then bound to file a 
futile claim. Now we would like to submit in this regard a report 
from Dr. McHenry. I believe that is his name. This was dated and the 
date is clear 6-30-67, saying on this date Mr. Frank Anderson came to 
the v. A. Mnuntain Home in Tennessee and had a chest x-ray. The M. D. 
in radiology reports on the phone that this x-ray is negative~ 
We'll file that, a copy of that report. Then we have a report from 
Dr. D. B. Jones of the Dante Clinic dated 4-17-67. This is all with-
in the year statutory period. Dr. Jones says x-ray in the P-A view 
upright at seventy-two inches shows minimal bilateral pulmonary fi-
brosis. He goes on and says absolutely nothing, however, of silicosis 
or pneumocon~osis or any kind of occupational dust disease, and we 
would file that with the Commission. Then, in addition to that. we 
have a report from Dr. s. G. Davidson to Mr. Bill Thompson and this 
report says "I have carefully reviewed a flat film of the chest made 
at the Dante Clinic April 17, 1967. This film bears the serial num-
ber 18042. ~e film is of good diagnostic quality and shows no 
x-ray evidence of silicosis in any stage." 
CHAIRM.-\N EVANS: 
Re had all of these medical reports within the one year period? 
MR. SH!Tii: 
Within the year period, yes, sir, and based on that he took 
those medical reports to his attorney and based on that, his attorney 
- 3 -
A-ll 
advised him that he had no -
NaY, wait, I'm going to object to that. unless 
you can substantiate that -
MR. SMITH: 
The attorney is here.and we can have him testify. 
MR. FOWLKRS: 
Uell, he can testify to that 
NR. SMITH: 
Th.at's right. 
MR. FOWLKES : 
But in ~ opinion, what he's doing is making a 
judgment that's in reserve for the Industrial Com-
mission too 
MR. SMITH: 
o. K. Anyway, I think that's the gist of the 
case and that's our position on it. 
(Off the record) 
MR. PRM&it ANDERSON • Claimant., 
BY MR. SMITH: 
Q Mr. Anderson do y~u remember back in 1967 you being told that 
you had some kind of a dust disease? 
; . 
A Yes, sir ... 
Q ~ffio first told you that you had it? 
A Dr. Gregoriou. 
Q He~e in Clintwood? 











And after he t·Jld you that you had it ~That did you do? 
Well, I was told to .file wi.th the company ~nd I notified 1-!r. 
~1ompson here ~nd he was to send me to a doctor to have an x-ray 
~de. Well, I never dirl haa~ from him any more. So I went back 
to have a - I·went to a doctor a little While after that at John-
son City and·at Veterans Hos9ital and I went to a doctor and I 
came back and gave Mr. Thompson a copy showing that I didn't have 
it at that particular. time, and I wi.thdra-.;o~ed the case. Well, 
then I got to having chest pains and got to ha~~ng trouble with 
my chest, and I went back to Dr. Gregoriou and he told me the same 
thing, I had dust and asked me to get out of the F:dnes. And I got 
no other way of.making it but coal mining and I've stayed with it. 
And so I notified you and you said you'd make a~rangements for .me 
to have an x-ray made. So you sent me to Knoxville, Tennessee, 
and let's see, I don't remember whether that's the last x-ray I, 
no, I've had ~ne more x-ray made ldth this outfit. It comes at the 
mines, just after that. Of course·, I've never heard from that, 
I never did hear from it. 
All right. Now, the second time that Dr. Gregoriou told you 
that you had it, When was that? 
.. 
Sir, I ~ouldn't tell you the exact date. 
Well, about when, though? 
The seccnd time he, wait just - I can ask my 'rlfe, she -
All right, we 1 ll put her on and ask her l2ter. No, wait just 
a second, you sit do~m and we'll put her on as a ~dtness. 
... 5 - ~~. Frank Anderson, Claimant • 
A-13 
A Well, I can't l~ee-p up with it. 
Q 0. K. but you dld, at any rate, you say, go to the Memorial 
Hospital in Joh~son City? 
A Yes, sir. 
Q And Dr. Hankins saw you there? 
A Well, sir, that's the copy I got from this doctor. I think 
that's his name. 
MRS • &'IDERSON: 
Dr. Bailey. 
. A Bailey • 
Q All right, we'll show that, too. 
(Off the record) 
MR. SMITH: 
We'd like to submit this also, Your Honor, 
and note the date of 5-20-68 on that one. 
Q. And then you hsd this one of -
A Veterans, at ~~untain Home, Tennessee. 
Q 0. K. rnat one is 6-30-67. Now, how soon after Dr. Gregoriou 
told you the second time did you come into the Union Office? Do you 
remember? 
A No, sir, I don 1 t·. I just can't tell you the date. 
Q Did you talk to an attorney When you were first told that you 
had the disease back in '67? 
A I wouldn't say for sure, it's been so long, but I think that I 
talked to this gentleman right here. 
Q To Mr. Hogan? 
- 6 - !-1!: • Frank Ariderson, Claimant. 
A-14· 
A ~Hr. Hogan there, I believe, sir. Now, I t-1ouldn 1 t say for sure 
Q You don't know whether you came into the Union Office or not? 
A Yes, I ~orne into the Union Office. I beli~ve I co~ in. Now, 
listen, I just can't tell you for sure, but seems like I did. I'd 
say almos~ sure. I wouldn't say for. positive that Mr. Hogan is the 
man I saw. 
Q Did you talk to anybody about your medical reports at that 
time? 
A l-1~11, the one I talked to, if it was him, told me what I'·d 
have to do and the law on it, and about how to file and the limi-
.. 
tations and all this on it. 
Q Then did you file a claim with the Industrial Commission? 
A At th.~t time? 
Q Yes. 
A No, ~ ~on't believe I did. 
Q Why not?" · 
A This:~. Thompson, I filed with Mr •. Thompson. 
MR. F~1L.'f{ES : 
I think he's misunderstanding about that. 
Q What I'm saying is you -
A I notified 1-lr. Thompson. 
Q You notified Mr. Thompson? 
A Yes, sir. 
Q But did you sue the company at that time? 
A No, sir. 









.\nJ w:1y di<.: yon :aot sue the company at that t:lme? 
Well, when I got these records here, I don't want something 
that's not due ~a. 
All t"ight. 
I want .to be honest about it, and when I found out I, when 
! got those tw~ records there, and.which I was hoping I didn't 
have it, and I got to feeling better, I just thought I'd go to 
Johnson City and so I went to two hospitals and I got those re-
ports there. 
And they said you didn't have it? 
Right. 
If you ~11 answer ~. Fowlkes' questions. 
BY 1-IR. FOWLKES : 
Q Mr. Anderson is that a copy of your handwriting, your wife's 
hand~iting, back in 166, When you sent this to ~k. Thompson? Do 
you recognize it? 
A It's not rndneo Can I let her see it? 
tiR. S~1Ini: 
We'll put her on as a witness and let her 
testify. 
Q it was Dr. Gregoriou that you talked to back in 1966? 
A Dr. Gr~goriou, yes, sir. 
Q And he took x-rays of your chest? 
A Yes, sir. 
Q And he told you you h~d coal dust, roek dust, pneumoconiosis, 
silicosis, something like that? 






t:ell, I d.Jn 't rem.amb~r e:cactly whether it was pneumoconiosis 
or what. 
But you kne~ it •.-1as a disease? 
A dis~~se some kind. 
Yes. All right. And then Dr. Gregoriou gave you this little 
slip of pape;:-? 
A Gave this to me? 
Q Yes, and you put it in a letter to Clinchfield? 
A Hell, let's sae, if I did, my wife, well, she's the one that 
handled that. 
Q All right. 
A I'd like for her to 6nswer it. 
Q But you talked to ~. Thompson about it? 
A Yes, sir. 






the Industrial Commission, did he? 
No, sir. all he told me -
He sent you to another doctor? 
No. he didn't send me nowhere. Well, now, wait a minute. 
At this, another particular time, he sent me to have an x-ray 
~de by Dr. ·navis. 
All right. 
But I 4on 1 t know before that or not, before I TH.ithdrawed 
that he was goi.ng to send me to another doctor arid I didn't 
bear from him. 
Q Is Dr. G~egoriou your family doctor? 










1iell, he•s a doctor here, but I just go to -
Different ones'? 
Different doctors, yes, sir. 
Well, of course, When you did file your claim with the Industrial 
Commission that was based on Dr. Gregoriou again, wasn't it? The 
saae doctor that told you back in 1966? 
Well, how come me to go to Dr. Gregoriou that time, I was having 
trouble in· my chest and I l~ent back to Dr. Gregoriou and he asked me 
to get out of the mines and he said "It 1 s that dust, rr and so that was 
the last time. 
He told you in 166 to get out of the mines, too, didn't he? 
Well, he told me to get out, but I had no other way of making 
a li,nng, I had to work. 
Well, I understand that. 
MR. FCYJLRES: 
That's all I have. 






Mr. Anderson, the second time that Dr. Gregoriou told you, 
though, you again went to a radiologist to check it, didn't you? 
Yes, sir. 
And who did you go to see? 
A man at Knoxville, Tennessee. 
And you didn't file your - do you know when your claim was 
filed? 
Uo, sir, I don 1 t remember. 
With the Industrial Co~ission? 
- 10 - }~. Frank Anderson, ~laimant 
A-lR 
A No, sir, I don't. 
Your Honor. I think the Court can take judi-
.cial notice of the fact that -
Cit\ID1\N EVANS : 
October 4, 1 71. 
HR. SN!TH: 
Yes, it was filed after he went to see Dr. 
Domm, who is a radiologist. All right, that 




(Off the record) 
\li tness Excused .• 
MRS. MARJORIE ANDERSON 








What is your na~e, please? 
Mrs. Marjorie Anderson. 
~~s. Anderson, do you remember back in late 1966 or early '67, 
anything about your husband being told he had a lung disease? 
Yes. 
tnd ~~o ~old him that he had a lung disease? 
Dr. Gregoriou. 
And did Dr. Gregoriou give a letter for you or your husband 
to se~d to t~e coal company? 
- 11 - Mr. Frank Anderson, Claimant 
~ss. ~mrjorie Anderson 
.6.-10 
A I don't know if he did or not, because I thin!t that Frank might 
have, I'm not sure, if he saw anybody before he came home or not, 
but I believe that he had someone else to write the letter. I don't 
think I did it. 
Q Is this your handwriting? 
A No. 
Q That's not your handwriting? 
A No. 
Q All right. 
MR. SMITH: 
Your Honor, we're willing to stipulate, at· 
any rate, that this is the report that was sent 
to the company dated 11-22-66, that this was the 
first notice that they received and file that as 
an ·additional ~xhibit. 
CHAIRMAN EVArtS : 
All right, sir. 
MR. SMITH: 
And I believe the medical reports a~e within 
the year as I've stated. 
Q Now, l~s. Anderson, after your husband found out, or vas told 
the first time that he had it, what did he do, if anything? 
A He filed with the eo~any. 
Q And after that? 
-
A He sent a registered, or a certified letter, I don't remember 
Q Well, now, who filed with the company for him, who wrote the 
letter? 
- 1?. - Mrs. Marjorie Anderson A-20 
A I did not. I ~eli~vc, + capn~t swear.to this, but it seems 
to me that a lawyer friend of ours, ~lbert Phipps. 
Q And that's -
A It see~s to me that h~ did. Now, I'm not ~~sitive, as I 
said. He has done a lot of '~ork. He's a very good friend of 
ours. This may hava just come from the Clinic. The people .at 
the Clinic might have fixed it up. It's on their -
Q All.right. 
A F~s their return address on it. 
Q And af~er he filed with the company, what did he do, if 
anything? 
A Well, as he told you, he saw these other doctors. I wasn't 
~th himwhenhe saw the one at the Veterans Hospital in Johnson 
City, but I w~s ~th him When he saw Dr. Bailey in Johnson City. 
Q And do you ltnou '~at those doctors' reports said? 
A Yes, I know what they aaid. They said this, that the x~ra~s 
were negative. 
Q And ~hat, then, did he do, if anything? 
A As we cameback from Johnson City on the day that Dr. Bailey 
·gave him this copy we stopped by the Dante office and he saw Mr. 
Thompson and withdrew the case, and, as he said, because he had 
to work for the company, if he didn't have it, he was very hopeful 
that he did not have .. it, but that he needed to work for the com-
. ~ 
pany and h~ was very bopeful that he didn't have it, so it was 
true. 
Q And this was after be had received the medical report saying 




It was after we came home from Johnson. City '\orith this one 
fr01.n Dr. Bailey. 
Now, was he later, or at sometime durin3 that time was be 
seen by Dr. Davis? 
1\'fow, I was with him when he saw Dr. Davis, and I am not sure 
of the date, but I was ~th him, I was in the office with him, 
and Dr. Davis told him, said ''You do not have -" said 1'You have 
some scar tissue or something but as far as dust, you probably 
don•t have any more than your wife does as a housekeeper." 
Q All right. If you Yill answer }~. Fowlkes' questions. 
MR.. FO~lLKES : 
I have no questions. 
MR. SMITH: 
Thank you very much. 
(Off the record) 
Witness Excused. 
M;R. FOWLK'ES : 
First of all, it's our position here that 
the decision as to whether the claim, or whether 
he had it or not was one to be made by the Indus-
trial Co~ssion and not by Mr. Anderson nor his 
attorneys, and, secondly, he relies on Dr. Gre-
goriou's report as being inaccutate in 1966, but 
it's the saree doctor that made the dia~osis on 
Which he bases the present claim, and- it seems to 
me that they're going to have to he consistent 
.. 14 - ~ ~m~jorie Anderson 
A-2:2 
i~1 their posi\:ion as to whethar he is :3. competent 
doctor for mctking a diagnosis or not. 
··rot.· SMITH: 
Ymtr Honor, I'd just like to state one thing 
on tha second point, the question of the sace 
doctor. I think in this case, in each ease, he 
notified the company as soon as he was told that 
he had it, but in each case he went to a qualified 
radiologist before filing the claim, and he did not 
file a claim against the company ~th the Indus-
trial C~ssion until he had a substantiating re-
port from a qualified radiologist, and so he was 
consistent in both cases, and in one case the 
qualified radiolotist said he didn't have it 1 
several qualified radi.ologists said he didn't have 
it, and in the second ease they said he did. 
MR. FQTJTJ<ES : 
But he didn't go to tha same radiologist on 
each occasion and that's the thing. 
MR. SNITH: 
No, well -
HR. F01-1LKES : 
Now, chere.·again, he's picking and choosing. 
~m. S1·1!TH: 
~·7ell, we wouldn't say that he vas -he's 
bound to do that, Your Honor. Radiologists come 
- 15 - A-23 
and go and -
(OE? the ·record) 
~·-lt • ·~c:-rt:r:: 3 : 
:1e had this film read by Dr. Bassham, too, 
an~ ~re 'd just like to ask leave to file it. l-le 
did this l-rith the consent of H:r. Smith. 
MR. S:HI'?d: 
Yes. 
(Off the record) 
No~, Dr~ Davis, I think, advised him that 
he did not have it. Is Dr. pavis a private 
practicing physician or is he the company doctor? 
MR. FO~lGS: 
I do~'t know that I can answer that. 
ClLJ\IR~AN EV!\NS : 
Not-1, Mr •• Thompson, go ahea(t if you know. 
MR. TRO~'i?SON': 
It's cy understanding that -
(Off the record) 
- case Concluded -
-· 16 - A-24 
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Opinion by EVANS, Chairman. 
On November 22, 1966, claimant first obtained a 
diagnosis of an occupational pneumoconiosis. Timely notice 
of claim was given the employer. Subsequently claimant 
underwent additional examinations by physicians other than 
the one who first corrnnunicated the diagnosis to him and was 
advised that he did not have an occupational pneumoconiosis. 
On October 4, 1971, claimant first filed a claim 
with the Industrial Commission for an occupational pneuma-
coniosis. In that application it is alleged that a diagnosis 
of occupational pneumoconiosis was communicated to him on 
15 
September 14, 1971. This diagnosis was communicated to him 
SMITH. ROBINSON & VINYARD 
ATTORNEYS AT LAW. INC. 
180 EAST MAIN STREET 
ABINGDON. VIRGINIA 24210 
1 by the same physician who had initially advised him in 1966 
2 that he had the occupational disease. After obtaining the 
3 diagnosis the second time claimant underwent additional med-
4 ical examinations by other physicians and the existence of 
5 the occupational disease was confirmed. 
Section 65.1-52, Code of Virginia, prior to July 1, 





"The right to compensation under this chapter 
shall be forever barred unless a claim be filed 
with the Industrial Commission within one year 
after a diagnosis of an occupational disease is 
first communicated to the employee." 
Claimant contends that the statute of limitations 
12 should not be applicable to his ·claim since he had obtained 
11 conflicting medical evidence as to the existence of the 
14 occupational pneumoconiosis in 1967 and that the statute of 
15 limitations should not begin to run until such time as the 
1& diagnosis was confirmed. There is no merit in this conten-
17 tion since practically all claims for an occupational pneu-
18 moconiosis pr~sented to the Commission have conflicting med-
19 ical evidence as to the existence of the disease. The 
20 Industrial Commission is charged with·the duty to determine 
21 whether or not a claimant has an occupational pneumoconiosis 
22 and it is encumbent upon the employee to file a claim for a 
21 determination by the Commission within one year after the 
24 date on which the diagnosis of the disease is first communi-
15 cated to him. 
- 2 -
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1 It is evident that claimant did not file a claim 
2 with the Industrial Commission within the statutory period 
3 ~allowing the date on which the diagnosis was first com-





Accordingly, the Industrial Commission is without 
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Claim No. 240-318 Opinion by JOYNER, 
Commissioner 
6 CLINCHFIELD COAL COMPANY, Employer 
SELF INSURED 
7 
8 S. Strother Smith, III, Attorney at Law, 
P.O. Box 311, Norton, Virginia 24273, 
9 for the Claimant. 
10 J. Thomas Fowlkes, Attorney at Law, 
208 East Main Street, P.O. Box 759, 
MAY 8 1973 
11 Abingdon, Virginia 24210, for the Defendant. 
12 
REVIEW before the full Commission at Richmond, Virginia, 
11 on ~y 1, 1973. 
14 This claim is before the full Commission for review upon 
15 the employee's application. By decision dated February 13, 
1' 1973, Chairman Evans concluded that the diagnosis of an 
17 occupational disease had been communicated to the employee 
18 more than one year preceding the date upon which his appli-
19 cation for hearing was filed. 
20 The employee contests this decision upon the ground that 
21 the qualifications of the physician who made the initial 
22 diagnosis were, in his opinion, open to serious question. 
1J Counsel for the employee stated quite candidly that, in his 
24 opinion, he could not have carried the burden of proof on the 
25 basis of that physician's diagnosis, had he applied for a 
SMITH. ROBINSON & VINYARD 
ATTORNEYS AT LAW. INC. 
180 EAST MAIN STREET 
ABINGDON. VIRGINIA 24210 
I hearing when the original diagnosis was made. 
2 We are mindful of the ethical considerations involved 
3 here in that any attorney, in filing a claim or suit or 
4 pleading of any nature, represents to the court in which 
5 that matter is pending that, in his opinion, the suit or 
6 pleading is proper and meritorious. The courts of this 
7 State and the Industrial Commission have uniformly condemned 
8 the filing of unwarranted claims and suits. 
9 This appeal squarely presents the question of whether or. 
10 not an employee, or an attorney representing an employee, is 
11 obligated to apply for a hearing once any diagnosis of an 
12 occupational disease has been communicated to him. Notwith-
IJ standing the above-mentioned considerations, we believe that 
14 the employee does have such a duty. To hold otherwise would 
15 give an employee or his attorney a license to pass upon the 
Ia qualifications of the physician making the diagnosis. This 
17 would perhaps open the door to fraudulent claims and would, 
18 if effect, nullify the one-year statute of limitations. 
19 In the final analysis, the probative value of the phy-
20 sician's diagUosis must be passed upon by the Industrial 
21 Commission rather than by the claimant or his attorney. If 
22 the burden of proof is not carried, the claim would be de-
23 nied, and at the same time the employee would have estab-
24 lished that he did not have an occupational disease on the 
25 date the Commission considered his claim. 
- 2 -
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1 While this procedure may possibly lead to some multi-
2 plicity of claims, that result cannot be avoided. It is the 
3 function of the Industrial Commission to consider these claims 
4 and the probative value of evidence presented. We cannot 
5 delegate to the parties a function which can lie only with 






















the award appealed from 
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case intends to appeal the Decision of the Full Commission 
dated May 8, 1973, to the Supreme Court of Virginia~ 
ASSIGNMENT· OF ERROR 
By_ way of Assignment of Error your claimant in the 
19 above-styled case would assign: 
20 1) ·That the Full Commission erred in its decision 
21 of May 8, 1973, when by that Decision it requires an attorney 
22 to file a claim which that Attorney knows would be unwarran-
21 ted and without sufficient supporting evidence. 
24 2) The Full Commission erred when by its Decision 
25 of May 8, 1973, in the above-styl~d ~ase, it required an. 
attorney to apply for a hearing once a diagnosis of an occu-
SMITH. ROBINSON Be VINYARD 
ATTORNEYS AT LAW. INC. 
180 EAST MAIN STREET 
ABINGDON. VIRGINIA 24210 
.. ~: :. 
~ ... - .. 
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1 pational disease has been communicated to the attorneys client 
2 regardless of the fact that the attorney knows that the doctor 
3 who gave the diagnosis is totally unqualified to give a diag-
4 nosis; that his opinions are consistently and uniformly re-
S jected by the Industrial Commission in all cases involving 
6 occupational disease; and when the attorneys client has al-
7 ready received evidence from other qualified doctors showing 
8 that he does not in fact have the disease and that the diag-
9 nosis from the first doctor is erroneous. 
10 3) The Industrial Commission erred in its inter-
11 pretation of Section 65.1-52, of the Code of Virginia. 
12 4) The Industrial Commission erred in ruling that 
13 the legislature ~ould have intended the results shown in the 








19 Smith, Robinson and Vinyard 
188 East Main Street 
20 Abingdon, Virginia 24210 
21 by /s/ S. Strother Smith, III 
2Z CERTIFICATE OF SERVICE 
n This is to certify that on thet7iKday of May, 1973, 
I mailed 
24 I mailed a true copy of the foregoing to the Clerk of the 
25 Industrial Commission of Virginia, Mrs. Helen Cooper, P. 0. 
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2 Esquire, Attorney for the Defendant, 208 East Main Street, 
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8 CERTIFICATE 
9 Pursuant to Rule 5:30 of the Rules of the Supreme Court 
10 of Virginia, I, Howard G.o Turner, Clerk of the said Court, do 
II hereby certify that an appeal was awarded on October 15,.1973, 
12 from an award· entered by the court below on May 8, 1973, in 
13 the suit therein depending unqer the short style of Frank 
14 Anderson v. Clinchfield Coal Company. 
15 
., Appeal bond is required in the penalty of $300 in con-






Code, § 8-489. 
This certificate, constituting the summons on appeal, 
was this day mailed to the court below and to 
22 S. Strother Smith, III, 180 East Main Street, Abingdon, Vir-
ginia 24210 
23 Robert Austin Vinyard, 180 East Main Street, Abingdon, Vir-
ginia 24210 . 
14 Counsel for Appellant 
15 J. Thomas Fowlkes, P. 0. Box 759, Abingdon, Virginia 24210 
Counsel for Appellee 
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CLINCHFIELD COAL COMPANY 
DEFENDANT 
8 TO THE HONORABLE ALEXANDER HARMAN, JUSTICE OF SAID COURT: 
9 As allowed under Rule 5:48 Rules of the Supreme Court of 
10 Virginia, Petitioner prays for a ten day extension on the tim 
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